KAULEY V. ZUJAN, Civ. No. B84~3306T

/SETTLEMENT AGREEMENT
The parties to this action hereby enter into this settlement
dgreement providing for the final judgment of the Court under zhe

following terms and conditions.

Backaround
'. This action was filed :n federal court on December 4,
1984, by plaintiffs David Kauley, Mary timpy and Thelma Haag, wno
are enrolled members of the Cheyenne-Arapaho Tribes of Oklahoma.
Cn August‘10, 1987, the suit was cercified as a class acz:cn ;:
the class of all Indian ailottees who own interests in oil and
gas leases on allotted lands within the Anadarko Area. The
Complaint sought a declaration that the defendant Deparctment of
the Interior's (the "Departnenﬁ") management and administrat:on
of the plaintiffs' oil and gas resources did not comply with =<he
Tequirements of the Federal Oil and Gas Royalty Management Ac: =€
1982 ("FOGRMA" or the "Act") 30 U.S.C. 170t et seq.
Specifically, plaintiffs alleged “hat the Department failed -z
4. Make timely deposits of soyalty payments to
plaintiffs' Individual Indian Money ("ZIIM") accounts under 39
Uu.s.c. 1714;

b. Pay interest to plaintiffs for the late depos:: :f

4

-

royalty payments to IIM accounts pursuant to 30 U.S.C. 17%°
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‘e. Provide plaintiffs with explanation of payment
(EOP) reports containing all the information required by the
Act together with the Eoyalty payments pursuané to

10 U.s.C. 1715 (a);

d. Establish a comprehensive inspection, collection
and fiscal and production accounting and auditing systea to
provide the capability to accurately determine oil and gas
royalties, interest, fines, penalties, fees, deposits, and other
payments owed, and to account far such amounts in a timely manner
pursuant to 30 U.S.C. 1711; and, .

e. Audit and reconcile, to the éxtent practicable, all
current agd past lease accounts for leases of oil and gas and

take appropriate steps to make additional collections as are

warranted.

2. Plaintiffs claimed that, because of these alleged
omissions, the Department's royalty management program failed %o
comply with FOGRMA and constituted a breach of its trust

L] -

responsibilities. -

3. The parties are not in complete agreement concerning tne
scope of the duties imposed by FOGRMA or as to the specific
method wﬁicﬁ should be used by the Department to comply with
FOGRMA. However, there has been general agreement that FOGRMA
requires the Department's program for management of Indian

royalties to address and provide for the issues listed above.
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The Department has been striving o develop i1ncreasingly open
communications with the Indian allottees and intends to continue
to build a working relationship th;t is not dependent on the
pendency of this suit. The Department has put a great deal of
effort into communicating with individual allottees and with
allottee organizitions and will continue to do so before
decisions affecting the management of tﬁq nliottees' resources
are made. Recognizing the substantial common ground existing
between the parties' interpretation of FOGRMA, the parties have
negotiated this agreement. This. agreement governs the
Department'’'s actions with regard to all allotted Indian mineral
leases otﬁer then those authorized by the Indian Mineral
Development Act of 1982. Due to the varied and potentially
unique terms of certain of those mineral agreements, the
Department may not be able to perform all ;utomated £iscal and
production accounting, comparison, and exception routines
discussed in this settlement agreement. The following provisions
memorialize our mutual understanding of the Department's specifi:c
standards and requirements for its current program implementing

the more general requirements of FOGRMA.

Timeliness of Pavment
4. The Department deposits payments received from lessees
and payofs into plaintiffs' IIM accounts by the end of the
calendar month following the calendar month in which the

Department receives the payment. The Department provided
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quarterly reports for 1990 which show that 94.5 percent of all
payments received by the Department in one calendir month were
deposited to the IIM accounts by the end of Ehe following
calendar month. The Department believes that it can and should
maintain an average of making timely payment for 95% of all
p&yuents. If the Department fails to mact.this standard, steps
will be taken to determine the cause of delayed payment and to
correct the problem, and these steps will be explained to

allottees at the requlafly scheduled meetihq:.

S. For 1991 and forward the Department will compile
1n£orwntion concerning the timeliness of deposits to IIM accounts
and payment to the plaintiff allottees twice a year. This semi-
annual report, when completed, will be made available to the
allottees upon request and at reqularly scheduled bi-monthly
meetings between the allottees and the Department. 1In this

settlement agreement, the word "bi-monthly" signifies a frequency

of once every 2 months.

Interestc Pavments
6. The plaintiffs have reviewed the Department’'s system for
automatically billing payors for interest on late payment and are
satisfied ﬁ@at the established program holds payors accountnbie
The Department will

for payment of interest on late payments.

make annual reports summarizing the late payment interest



assessed and collected available at the Department's cegular

meetings with allottees.

7. The Department is also responsible for ensuring that
interest is earned on payments received from payors for allottees
during the time the funds are held by the Department. The
Department has now finalized a computer ﬁroqran which allows
interest earned while the funds are held to be distributed with
the individual payments. The Department is now able to
distribute the interest earned with the payments distributed to

the plaintiff allottees,.

8. The Department is holding on deposit approximately
$650.000 in undistributed interest earned con payments received
for all Indian allottees served by the Depar:tment nationwide.

The Department will determine what portion of this money is
attributable to each BIA Agency Qffice, and then, for-each Agency
establish the total royalty income per Allottee per year, -ake
the intérest income for each given year and pkopog;ionately
distribute the interest to the account owners based upon the
total income per individual. The Department estimates that .%
will take approximately 9 months from the date »f this agreement
to complete the calculations and distribute the money. The
plaintiffs agree to this method of distribution and agree that

the actual distribution will sec:le all issues concerning the

interest earned on these funds.



Explapnation of 2ayment RepOTLS

9. The Department has substantially revised the explanation
of payment report ("EOP"){copy attached as Exhibit A) and the
parties are in agreement that the revised EOP report meets the
statutory requirements of FOGRMA. The Department is currently
distributing the revised EQP report. The Department has worked
to.make the revised EOP informative and easy to read, allowing
allottees to better understand and monitor their royalty
payments. The Department intends to continue making improvements
and refinements to the report. Allottees will continue to be
involved in the improvement process, iancluding consultation on
iséues such as providing an indication of when late payment

interest has been bhilled.

10. The Department has been distributing the revised EOPs
contemporaneously with payments from the IIM accounts by mailing
the EOP and the IIM distribution check within the same twenty-
four hour period. The Department's current goal is to ensure
that the EOP and the check are mailed on the same day. This
method of distribution is a substantial improvement over the
system previously in operation. However, the Department belxeyes
that the best distribution system is one which will allow the ECP
and the royalty check to be sent in the same envelope. The
Department has developed a proposal for simultanecus

distribution. This proposal for simultaneous distribution :3 =9
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be implemented by December 35, 1991. The Department will keep
the allottees informed of the progress towards our shared goal of

simultaneous distribution.

1. In addition to more routine error detection for royalty
data, the Department's automated fiscal and production accounting
systems either currently perform, or are planned to perform by
March 1992, subject =3 fdnding, the following automated

functions:

4. comparisons of sales volume data submitted by ozl
and gas operators on production reports with the sales volume
data submitted by payors on monthly royalty reports;

b. identification of improper recoupments, allowances,
and severance tax deductions; and

€. Ccreation of exception reports to identify all
instances where the computed royaltf tate differs from the rate

established in the lease terms.

Implementation of automated monitoring of all production values
on the Department's fiscal and precduction accounting syscems 13

currently planned for March 1993, dependent on funding.

12, When the automated programs discover a discrepancy on
any of the reports which indicates an improper action by the

payor/reporter, an "excepticn' report is automatically generazed.
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The Departmcnﬁ then takes a variety of actions to pursue and
resolve exception reports. For the automated functions listed in
paragraph 11, the'Depaétment is de?elopinq annual reports
containing statistics and totals by status of resolved and
unresolved exceptions which involve a potential underpayment to
allottees. The Department will seek input Frou plaintiffs as to
any data and format change subsequent to the initial distribution
of these reports. The annual reports will be made available to
plaintiffs and their counsel at the end of ;he first quarter
following the end of the calendar year. Copies of the annual

reports will routinely be made available at the Department'’s

regularly scheduled bi-monthly meetings with the allot:ees.

Audit
13. The parties have extensively discussed the details of
the Department's audit program. Although there was little
disagreement as to the details of the Department's comﬁtehensive
audit strategy, the plaintiffs were concerned that the audit
strategy did not cover a sufficient number of Anadarko Indian

allottee leases in a timely manner,

4. In response to this concern the Department has now
established -an "Indian Spot Audit Team" which, when fully
stafted: subject to funding, will have four or more auditors
located in Oklahoma City. This staff will augment the normal

auditing under the Indian lease audit strategy. The initial
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strategy ©f the Indian spot audit team -.s to select Indian leases
from smaller operators and payors for individual attention. The
team will also concentrate on specific royalty issues affecting
Oklahoma Indian leases. In general, the leases and payors who
are least likely to be audited under the comprehensive audit
strategy will be the targets of audits by the spot audit team.
The MMS will provide regular summaries of audit status and
statistics (including major portion analysis) to allottees as

part of the bi-monthly meetings.

Proposal for a Local Office
=L ¥ B

15, In the interests of settling the remaining issues in
this lawsuit, the Department agrees to implement the following
program:

a., By September 1991, the Department will provide a
full-time local presence for allottees at the MMS Oklahoma Qity
Qffice through dedication of at .east two external affairs staff
experienced in royalty matters. These personnel will increase
the frequency of MMS's Anadarko Area allottee contact %o bi-
monthly meetings to improve communication and to address and
resolve allottee inquiries and prcblems. Local office staff will
also provide on-site problem resolution (where po:lible}. perform
desk revieui. and ceport audit and exception processing findings

directly to the allottees concerned.
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b. Prior to fiscal year 1992, improved royalty

verification will be provided by:

1}  identifying problem payors for the Anadarko
Area leases, cleaning-up of current reporting period rovalty rate
discrepancies, and the misreporting that leads to the
discrepancies. qIn pursuinq'these problems, the HHS.will be
cognizant that multiple payors may report pértial royalties on

Oklahoma‘leases:

2) manual monitoring, sampling and reviewing of
reported oil and gas valuation on Anadarko area leases;
3} manual Sampling and analyzing of actual

allowance costs related to Anadarko area leases;

4) developing and implementing a prototype
automated 0il and gas valuation monitoring system for
microcomputers to be run for Anadarko area leases. The
Department is seeking input from the plaintiffs’' representatives
as to the design of this system(s); and,

5) utilizing the Indian spot audit team 1in
Oklahoma City to increase priority for auditing Anadarko leases
by means such as lease/issue based audits, referrxzls and -
selective audits of small and intermediate sized payors.

The MMS will consult regularly with allottees concerning the

status of the development and implementation of these system and

program elem;nts at the bi-monthly meetings.
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16. Subject to appropriations from Congress, starting in
the first quarter of FY 1992, tne_Department will proceed to the
second phase of the local office by:

a. establishing a full time Oklahoma City sub-office
for external affairs with at least three dedicated staff. This
office will conduct bi-monthly allottee neqtingl.-and provide on-
site problem resolution (where possible) and desk reviews. The
local MMS personnel will also report on audit and exception
processing findings directly to allottees.

b. As part of this second phase of the program the
Department will also improve royalty verification through the
follouing.actions: |

| 1) implementing routine sampling and review of
actual allowance costs underlying Indian allowances;
2} developing the capability to have computer
generated billings for adjustments to audited periods;
3) pursuing and resolving all Indian royalty race
discrepancies (see 15.b.1.); and
4) utilizing the local Indiap spot audit team 33

increase Anadarko area audit coverage.

17. The Department will use the experience gained from tne
first phase:ot this local office program to assess the actions
proposed for the second phase to determine if any changes shouid
be made. The discretion to amend the second phase of the prograx

on this basis is retained by the Department. However, pricor =2
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making any changes to the local office program described in this

agreement the Department will consult with the allottees.

-

: _ lysis

18. Recent study has demonstrated that parforming major
portion analyses for Indian leases using complete data on gas
production in a field or area has not been possible. Attempts to
gather complete data through voluntary means from Federal, State
and private parties has resulted in deficiencies in the data.
Yet, substantial data does exist for many fields or areas which
is useful in estimating majority prices. The parties to this
liﬁigatioh agree that a methcdology for estimating majority
prices fulfills the government's responsibility to ensure that

the plaintiffs receive full value for their mineral resources.

19. In light of these facts, and the Department's trust
responsibility to Indian lessors, the parties agree to the

following major porticn methodology:

a. For each field or area by Natural Gas Policy Act.
(NGPA) category MMS will determine the statistical best estimates
of majority price using the best available data. For each HGPA

category, and each month, this value will constitute the minimum

royalty value for gas production.

b. where data on NGPA categories is insufficient €O

determine separate estimated majority prices for each category.
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data will be aggregated and a single estimated majority drice

will be established.

c. Valuye uiil be the higher of the single estimated
majority price (to the extent it does not exceed the maximum
lawful price for any gas production under the KGPA), or gross
proceeds accruing to the lessee.

d. Where sufficient data do not exist to establish
majority prices, under either methodology established in "a" or
“b" above, value will be calculated according to the applicable
gas valuation rules, without regard to the major portion

analyses.

e. Calculated minimum values will be communicated to
payors with the directive to recalculate and subamit any
additional royalt:es and late payment charges.

£. This methodology will be applied to the plaintiff
class leases, within the current audit strategy, using data from
the Oklahoma Tax Commission. Values derived by this methodology
will also be compared to all values reported to MMS from January,

1986 to the date of settlement. .

20. The major portion methodology will be incorporated inzo
the current audit strategy by November 15, 1991. The Department
will prqyidc:a “"walk through" of -“he major portion procedures and
will review sample major portion cases with the plaintiff class
representatives to provide verification, within one year of the

date of settlement.
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Miscellaneous
21. The Department will implement a "look-back" program
that scans the list of payees of the previous month and notes
when a zero appears in the current dispersal. The program will

then generate a form letter warning the Indian Allottee that no

payment is expected.

22. The plaintiffs agree to waive the right to seek
attorney's fees, whether directly or indirectly related toc this
lawsuit. This waiver is not intended to apply to attorney's fees
incurred 5rospectively in the event plaintiffs initiate legli

action to enforce the terms of this agreement.

23. The Department agrees to reimburse the plaintiffs up to
$50,000 in expert's fees and actual out of pocket costs and

expenses incurred in the pursuit of this action.

24. Plaintiffs' sole remedy for failure of the Department
to implement any or all of the terms of the agree;ent shall be to
move the court to revive the class action for declaratory and

injunctive relief.

25. This settlement agreement shall not be construed as an
admigzion of liability on the part of the defendants (or any of

their agencies, agents, servants, employees or instrumentalit:es]
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and shall not be used for the purpose of precedent or argqument :n

this or any cother case.

26. Nothing herein shall be construed.as obligating the
Department of the Interior to expend money, Or as involving the
United States in any contract or other obliqa;ion for payment of

money in excess of appropriations authorized by law.

27. All paragraphs and provisions of the agreement are
adopted by the defendants and shall be implemented by them.
However, the defendants shall retain the discretion afforded them
by statut; and regulation to modify individual provisions bas;d
upon changes in applicable law, regulations, executive branch
orders or directives, or based upon fiscal or budgetary
constraints mandated by Congress, the President, or the Office of
Management and Budget. Any executive orders or directives
substantially modifying any provisions hereof may be challenged
within a reasonable time by revival of this litigation.

28. The terms of this settlement agreement ;re to be
binding on the parties tc this suit only -- i.e., the named

plaintiffs, the class represented by the named plaintiffs, and
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the defendants. Said terms shall not include. affect, or be

applicable to any person not a party to this suit.

FOR THE PLAINTIFFS:
St e Ve

Steven C., Mocore, Esq.
NATIVE AMERICAN RIGHTS FUND
1506 Broadway

Boulder, CO 8Q302

(303) 447-8760

[ <Sess de d2ik

Mildred Lean Harjo Ware, Esq.
C. Steven Hager, Esq.
OKLAHOMA INDIAN LEGAL SERVICES, INC.

3033 N. wWalnut, Suite 103W
Oklahoma City, OK 713105
(408) 52B-5500

FOR THE DEFENDANTS:

-

L:ALD_Q_;\ s /1373, T

. Thormton W. Field )
~erivironment and Natural
Resources Division
General Litigation Section
P.Q. Box 661
Wwashington, D.C. 20044
{202) 272-8338

Edwin G. Winstead

Qffice of the Field Solicicor
U.S. Department of the Interior
P.O. Box M

Wwindou Rock, Arizona 86515-0714
(602} 871-5151
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